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the defense of lapse of time to an obligation to pay money is no 
natural right. "It is the creation of conventional law." Camp- 
bell v. Holt, 115 U. S. 6 »o. Aside from the theory of the right of 
a defense given to a party in a given instance it seems unjust that 
circumstances should be allowed to prevent his taking advantage 
of the defense. Strict following of technical principles, however, 
seems to warrant this decision under consideration. The remedy 
for the apparent injustice seems to depend on legislative action. 
But in this day of complicated difficulties in obtaining needed 
legislation it affords a good subject for serious consideration 
whether it would not be more practicable for equity to take the 
broad liberal attitude to promote justice, the spirit of which is 
expressed in the able arguments of Vann, J., in the dissenting 
opinion. 

RE-DELIVERY OF DEEDS CONSTRUCTIVE TRUSTS. 

An abstract principle of law may be well recognized, yet in 
the application of it to concrete facts as they may arise in new 
and varying forms, there is often a source of considerable difficulty. 
And it is in this correlating of old principles and new facts that 
our interest is largely centered. 

A decision handed down October 23, 1906, by the Supreme 
Court of Illinois in the case of Crossman v. Keister, 79 N. E. 58, is 
well illustrative of the foregoing. Two important questions are 
there discussed, one being as to the legal effect of a re-delivery of 
a deed by the grantee therein to the grantor with the intention of 
re-vesting title in the latter; the other relative to the creation of 
a constructive trust. 

In regard to the first proposition, the Court holds that such re- 
delivery cannot operate to pass the legal title. 5 111. 45 a; 70 111. 
App. 185. This seems to be the rule except in three New Eng- 
land jurisdictions, where by invoking the aid of the estoppel in pais 
doctrine the purpose of the parties is effectuated. 24 Me. 311 ; 9 
Pick. 105 ; 33 N. H. 487 ; Washburn on Real Property (VI Ed.) 
Sec. 1907. The Court proceeds to state, however, that such an 
act under certain circumstances will suffice to pass an equitable 
title to the property. This doctrine if carried out to its logical 
results would seem to be as effectual in precluding the rights of 
the grantee in the deed as the doctrine just previously noted. 112 
111. 146; 159 HI. 84; 42 N. E. 305; 156 111. 183; 41 N. E. 39. 

Relative to the second proposition : the testator gave orders 
that a deed from his daughter to himself should be returned to her 
after his death, being induced thereby by the daughter's promise 
to convey to a third party (appellee). The proof adduced at the 
trial showed that the daughter at the time of making the promise 
had no intention of fulfilling it. The re-delivery of the deed in 
this case, not passing the title to her, the land descended was ad- 
ministered upon, and the daughter received a fifth part thereof as 
her share, for a conveyance of which this bill was brought by 
appellee. The Court, after a careful review of the authorities, 
holds that the daughter by her acts was constituted a constructive 
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trustee, and, as such, must convey the land which she had re- 
ceived to appellee. 

The rule has been repeatedly laid down that where a party 
procures a devise of land upon a fraudulent promise to convey to 
another, equity, acting in the exercise of its almost plenary juris- 
diction in cases of fraud, will decree such party a trustee. Pome- 
roy Eq. fur. Sec. 1054; Browne on Frauds, Sec. 94. And it is not 
incumbent that the promise shall be in writing, it being a trust 
in invitum and falling specifically within the exceptions enumera- 
ted in the Statute of Frauds. It arises by implication or opera- 
tion of law, being based on the ground of fraud. Under this head, 
the rules of equity are extremely flexible so as to meet and rectify 
any new form of imposition that may arise. Here no devise was 
procured by fraud, but by fraud the testator was procured to allow 
the land to descend instead of devising or deeding it. If it had 
not been for the fraudulent promise he would undoubtedly have 
had time to and would have disposed of it before his death in 
accordance with his wishes. 

By parity of reasoning, the same rule applies as in the former 
cases. The reason for it is augmented by the fact that the parties 
stood in a confidential relation, the daughter having the ascend- 
ency over her father. To show the solicitude manifested by 
courts of equity in such cases, Lord Chelmsford says in his opinion 
in Tate v. Williamson, L. R. 2 Chan. Ap. Cas. 55, "The jurisdic- 
tion exercised by courts of equity over the dealings of persons 
standing in fiduciary relations has always been regarded as one of 
a most salutary description. The principles applicable to the 
more familiar relations of this character have been long settled by 
many well known decisions, but the courts have always been 
careful not to fetter this useful jurisdiction by defining the exact 
limits of its exercise. Whenever two persons stand in such a 
relation that confidence is necessarily reposed by one, and the in- 
fluence that naturally grows out of that confidence is abused, or 
the influence exerted to obtain an advantage at the expense of the 
confiding party, the party availing himself of his position will not 
be permitted to retain the advantage, although the transaction 
could not have been impeached if no confidential relation had 
existed." 

Fraud is much more easily inferred where the parties stand in 
a fiduciary relation. The rule is generally recognized that where 
one party, standing in such relation, obtains or procures property 
from the other upon a parol promise to dispose of it to someone 
else or to hold it in trust for designated purposes, and has at the 
time no intention of doing so, the law will raise a constructive 
trust. 176111.478552 N. E. 58. Cases collected in Prison v. 
Prison, (Cal.), 17 Pac. 689. "Where a person by means of his 
promises, or otherwise by his general conduct, prevents the exe- 
cution of a deed or will in favor of a third party with a view to 
his own benefit, that is clearly within the first head of frauds as 
distinguished by Lord Hardwicke, viz. : that arising from facts 
and circumstances of imposition; and the person so acting will be 
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decreed to be a trustee for the injured party, to the extent of the 
interest of which he has been thus defrauded." Billon Trustees. 
In this case the property was not obtained in the way anticipated. 
Nevertheless it was obtained, which would not have been the case 
had it not been for the fraudulent promise, and it is inequitable 
that the party should retain the fruits of her wrongs as an advan- 
tage of it. 

IS A PERSON PROCURING A TICKET BY FRAUD A PASSENGER? 

In the case of Fitzmaurice v. N. Y., N. H. and H. R. R. Co., 
decided by the Supreme Court of Massachusetts and reported in 
78 N. E. 418, it was decided that a person, who by fraud, pro- 
cured a ticket at a reduced rate, was not a passenger. So to re- 
cover for an injury while on the train of the defendant company, 
nothing short of a wilful injury could be proved to support the 
plaintiff's action. 

It is a well recognized principle of law that a trespasser on 
railroad property is protected only from wilful wrong on the part 
of the railroad. Condran v. Chicago, Minn. & St. Paul Railway 
Company, 67 Fed., 522. Another principle, supported by a great 
weight of authority, sustains the proposition that the duties of a 
railroad company to a person as a passenger only attach when 
that person has been accepted z.% a passenger. Such a relation can 
only be entered into by means of a contract between the railroad 
company and some person. This contract may be expressed or 
implied Hale, Bailments and Carriers, p. 493 

It is also maintained by many authorities that this relation 
must have been entered into fairly, and fraud on the part of the 
passenger in evading fare avoids the contract to carry as a 
passenger and makes the latter a trespasser. Toledo, Wabash 
and Western Railway Co. v. Beggs, 28 Am. St. Rep., 613. 

There appears to be nothing illogical in this doctrine and no 
stricter than is necessary to protect the railroad. But for a decis- 
ion by the United States Circuit Court for New York reported in 
the case of Robostolliv. N. Y., N. H. and H. R. R. Co., 33 Fed. 
796, the decisions would appear to be almost unanimous in their 
general trend, holding that a person cannot become a passenger 
by practising a fraud on the railroad. That was a case where a 
person presented for passage on a train of the defendant company, 
a non-transferable commutation ticket issued to another. The 
trial judge instructed the jury that if he presented in good faith 
the ticket, and he was carried as a passenger upon it, he was then 
entitled to the protection afforded other passengers. This in- 
struction was upheld on the ground that he did not represent 
himself to be Roehrs, the person to whom the ticket was 
originally issued. The Court said, "But here the intestate was 
in a passenger car, on a passenger train, claiming to be a 
passenger on the commutation ticket, and his claim was recog- 
nized." It is difficult to imagine how anybody could present a non- 
transferable ticket, issued to someone else, in good faith. Why 



